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RAILROAD EQUIPMENT LEASE AGREEMENT

HBetween

RETHLEHEM STEEL CORPORATION,
Lessor

And

MISSOURI PACIFIC RAILROAD COMPANY ,
Lessee

Dated as of September 1, 1970



THIS RAILROAD EQUIPMENT LEASE AGREEMENT dated as
of September 1, 1970 vetween BETHLEHEM STEEL CCRPORATION, a
Delaware corporation ('"Lessor"), and MISSOURI FACIFIC RAIL-
ROAD COMPANY, a !Missouri corporation ('"Lessee").
WITNESSETH:

1. Lease and Rental. ™The Lessor will construct at

its manufacturing plant at Jonnstownm, Pennsylvania, 20 70 Ton
Flush Deck Flat Care bearing Nos. MP 867550 to 8487605,
inclusive, (the "Cars"), in accordance with Lessor's Quo-
tation dated August 10, 1970 and Lessee's Purchase Order
dated August 20, 1970 and any modifications thereof as
agreed to between the lessor and Lessee (the "Srecifications").
The Lessor hereby leases to the Lessee and the
Lessee hereby hires from the Lessor each of the Cars upon
the terms and subject to the conditions hereinalter set
forth, effective as to each Tar for a period beginning with
the delivery of such Car and ending as to cach such Car (a)
on such date as the Legsee shall malke vayment, or cause
paymert to bLe made, [for each such Car under a condltional
sale agreement, equipment trust agreemenrt, or other equin-

~

ment financing agreement () upon purchase of Lhe Cars by

or in behalf of an assignee of the Lessor or Lecsee, ov

{c) upon purchase of the Cars by Legsee purcusnt tn Article

14 hereof, Such termination may ve confirmed Ty an appropri-

ate instrumert evecuted Ly Lessor and Lecsee.



)

¥

For the use and vental of each Jar, iLhe Lessee
agrees to pay the svm wnicti is esvivalent to the product

‘

of the purchase price of each “ar, as defined Sn Article 14
hereof, multinlicd by nine per cent per arnnum for the period
such rental shall be payable with respect to esch Car.,
Rentsl of each of the {ars shall commenrce upon the date of
delivery to an authorized represertative of the Lessee and
acceptance by the Lessee under the terms hereol, and shall
cesse one day orior to the dote of terminmation of Lhis Agree-
ment,

The rental on each Car shall be due and payable os Lo

each such Car to the Lessor upon the date of terminatiorn of

2. Delivery. The Lessor will deliver the Cars to
.0.b. Johnstown, Pennsylvania,

On delivery of each Car by the Lessor, the Lessee
will assume the resnonsibility and risk of loss with vespect
to the Cars so delilvered.

The Lessce shall cause each Car to be inspected
by a representative of Lessee at Johnstown, Pennsylvania,

The Car shall be tendered by lLessor to Lessee a7 the appropri-

ate point of delivery nereinbeflore specifiled and a representative



of Lessee shall inspect the Car. If such Car is in good
order and condition and conforms to the Specifications and
to all applicable Interstate Commerce Commission require-
ments and all standards recommended by the Association of
American Railroads, such representative of Lessee shall
execute a certificate of acceptance (hereinafter called the
"Certificate of Acceptance"), in the form attached hereto,
Such Certificates of Acceptance shall constitute conclusive
evidence that the Car has been delivered to and accepted by
the Lessee under this Agreement; provided, however, that the
Lessor shall not be relieved of its warranties set forth

in Article 7 hereof. The Certificate of Acceptance shall
be delivered to the Lessor at the time of the celivery of
each Car to the Lessee. The Lessee shall promptly, after
the execution of this agreement, deliver to the Lessor a
certificate stating the persons authorized to execute and
deliver on behalf of the Lessee Certificates of Acceptance
under this Agreement.

3. Title to the Equipment. The Lessor shall and

hereby does retain the full legal title to and property of
the Cars notwithstanding the delivery of the Cars to and the
possession and use thereofl by the Lessee as herein provided,
subject only to the rights of the Lessee hereunder.

The Lessee will through the term of tnis Agreement,

cause the Cars to be kept numbered with their identifying
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numbers and will not change the number of any cf the Cars
without first notifying the Lessor in writing. In any such
case, the new number shall be set forth in a supplemental
agreement or in an amendment hereto which the Ilessor and
Lessee shall execute, and which the Lessee shall file or
record in each jurisdiction wherein this Agreement is recorded
or filed in accordance with Article 13 hereof.

4. Maintenance and Repair. The Lessee shall at its

own cost and expense maintain and keep said Cars in good order
and repair at all times subject to the right of the Lessor to
inspect the condition and supervise the maintenance thereof (but
the Lessor shall be under no obligation to so inspect and super-
vise). However, in the event the Lessor does so inspect and
supervise as provided in this Article 4, the Lessee will not
assume liability for any injury to, or death of, any agent or
employee of Lessor while exercising these rights, and the Lessor
hereby agrees to save, indemnify and keep harmless the Lessee
from and against any and all losses, damages, injuries, claims
or demands for or consequent upon any injury to, or death of,
any agent, servant or employee of Lessor arising from or incident
to the exercise of such rights. The Lessee shall not eff ct any
change in the design, construction or specifications of the Cars
or component parts thereof, without the prior auvthority and
approval of the Lessor,

5. Loss or Destruction. In the event of loss or

destruction of or irreparable damage to any of the Cars from

any cause whatsoever (except where caused by the negligence

of the Lessor, 1ts agents, servants, or employees) Lessee

shall promptly and fully inform the Lessor in regard to

| such loss, destruction or damage, and the Lessee shall pay

L



promptly to the Lessor, in addition to the ren:, if any,

secured for such Car pursuant to Article 1 hereof to the date of
payment pursuant to this Article 5, and performance of all of
Lessee's obligations herein, a sum equal to the purchase price

of each Car so lost, destroyed or irreparably damaged, as

defined in Article 14 hereof, which represents the agreed

value for each Car so lost, destroyed or damaged, whereupon

this Agreement shall terminate as to such Car and Lessor

shall not thereafter have any interest in any raterial salvageable
from such Car.

6. Texes and Compliance with Laws, Rules and Regu-

lations. The Lessee shall promptly pay all taxes (other than
income taxes imposed upon the Lessor), licenses and assessments
on or in respect of the Cars (including any which may be im-
posed upon or in respect of saild Cars by reason of or in
connection with the Lessee's possession or use of the Cars
under this Agreement) and agrees at all times to keep said

Cars free and clear of all taxes, assessments. liens and
encumbrances, and covenants that the Cars at all times hereunder
will be maintained, used and operated under and in lawful
compliance with the laws, rules and regulations to which they
may be subject in any local, state or federal jurisdiction.

Any sums of money that may be paid by the Lessor at its option
by way of release, discharge or otherwise, of any of the fore-

going, shall Dbe promptly reimbursed and paid tc the Lessor
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by the Lessee on demand as an additional part of the obli-
gation herein with interest thereon at the prime rate per annum
then charged by Morgan Guaranty Trust Company cof New York,
from the date of payment.

The Lessee, however, may withhold any such payment
so long as 1t shall in good faith and by appropriate legal
proceedings contest the validity thereof in any reasonable
manner and such withholding does not in the judgment of the
Lessor affect the Lessor's title in and to any of the Cars.

7. Lessor's Warranty of Workmanship and Material.

(a) The Lessor warrants to the Lessez that each
Car delivered will comply on the date of i1ts dzlivery with
the Rules of Interchange of the Association of American
Railroads (or of any successor thereto) and with all governmental
regulations and reaquirements relating to the construction and
eqguipment of railroad cars of the same character as such Car.

(b) The Lessor warrants to the Lessee that each Car
delivered will comply with the Specifications and be free from
defects in material (except as to specialties incorporated
therein specified by Lessee) or workmanship or design (except
as to designs specified by Lessee) under normal use and
service; provided, however, that the Lessor's obligations
under this subsection (b) with respect to any Cer shall be
limited to making good at its manufacturing plart, any part
or parts of such Car which shall, within one year after the

delivery of such Car, be returned to the Lessor, with
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transportation charges prepaid, and which the Lessor's
examination shall disclose to its satisfaction to have been
thus defective. The Lessor shall not be liable for indirect
or consequential damage resulting from defects in material,
workmanship or design.

(c) The Lessor's warranties set forth in sub-
sections (a) and (b) of this Article are exclusive and in
lieu of all other warranties by the Lessor, whether written,
oral or implied, except with respect to title of the Lessor
to the Cars.

8. Prohibition Against Liens. The Lessee will pay

or satisfy and discharge any and all sums claimad by any .

party by, through or against the Lessee and its successors

or substitutes or assigns, or a person, firm or corporation
using the Cars, which, if unpaid, might become a lien or a
charge upon the Cars but shall not be required ~o pay or
discharge any such claim as long as the validity thereof shall
be contested in good faith and by appropriate legal proceedings
in any reasonable manner which will not affect the title of

the Lessor in and to the Cars.

9. Lessee's Indemnities and Guaranties. The Lessee

will save, indemnify and keep harmless the Lessor from and
against all losses, damages, injuries, claims and demands
whatsoever (except where caused by the negligence of the
Lessor, its agents, servants, or employees), arising on
account of the Cars or the use or operation thereof during

the term of this Agreement. This covenant of irdemnity shall
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continue in full force and effect notwithstancing the
purchase of the Cars by the Lessee as provided in Article 14
hereof, or the termination hereof in any manner whatsoever,

The Lessee will bear the risk and shezll not be

released from its obligations hereunder in the event of any
damage to, or the destruction or loss of the Cers; provided,
however, that the Lessor and any successor or successors to
its manufacturing property and business shall rot as to the
Cars, be relieved from its warranty covering wcrkmanship and
material or design hereinbefore in Article 7 set forth.

10, Patent Indemnities. The Lessor, for itself and

any successor or successors to 1ts manufacturirg property and
business, will save, indemnify and keep harmless the Lessee
from and against any and all damages, costs, rcyalties and
claims arising out of charges of infringement cf United States
patents which may be alleged to cover the Cars, articles, or
parts thereof, excepting those patents covering the manufacture,
sale or use in said Cars, articles, or parts thereof, of
designs, devices, parts arrangements, specialties and equipment
furnished or specified by the Lessee and as to such excepted
United States patents the Lessee shall in like manner save the
Lessor harmless.

The Lessee agrees that it will give prompt notice
in writing to the Lessor of the commencement of any action in

respect of which the Lessor may be charged with liability
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hereunder, and the Lessor agrees to give prompt notice in
writing to the Lessee of the commencement of any action in
respect of which the Lessee may be charged with liability
hereunder. Said covenants of indemnity shall continue in
full force and effect notwithstanding the purcrase of the
Cars by the Lessee or the termination hersof ir. any manner.

11. Assignments by the Lessor, All or any of

the rights, benefits and advantages of the Lessor under this
Agreement may be assigned by the lLessor and reassigned by
any assignee at any time and from time to time, provided,
however, that no such assignment shall subject any assignee
to or relieve the Lessor or the successor or successors to
its manufacturing property and business from any of the obli-
gations of the Lessor to construct and deliver the Cars in
accordance with the Specifications or to respond to its
guarantees, warranties or indemnities contained in Articles
7 and 10 hereof, or relieve the Lessee of its obligations to
the Lessor under Articles 6, 9 and 10 hereof or any other
obligation which, according to its terms and context, is
intended to survive an assignment.

Upon any such assignment, either the assignor or the
assignee shall give written notice to the Lesses=, togethér with
a counterpart or copy of such assignment, stating the identity
and post office address of the assignee, and such assignee

shall by virtue of such assignment acouire all of Lessor's
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right, title and interest in and to the rights, benefits and
advantages of the Lessor thereby assigned, subject only to such
reservations as may be contained in such assignment. From and
after the receipt by the Lessee of the notification of any such
assignment, all payments thereafter to be made by the Lessee
hereunder shall, to the extent so assigned, be made to the
assignee,

In the event of any assignment by the Lessor of its
rights to receive any payments under this Agreement, the rights
of such assignee to such payments as may be assigned, together
with any othér rights hereunder which can be and are so
assigned, shall not be subject to any defense, set-off,
counterclaim, or recoupment whatsoever arising out of ény
breach of any obligation of the Lessor in respect of the
Cars or the manufacture, construction, delivery, guarantee br
warranty thereof, or in respect of any indemnity contained in
this Agreement, nor subject to any defense, set-off, counter-
claim, or recoupment whatsoever arising by reason of any other
indebtedness or liability at any time owing to the Lessee by
the Lessor. Any and all such obligations, howsoever arising,
shall be and remain enforceable by the Lessee, its successors
or assigns, against the Lessor, its successors and assigns
(other than assignees, as such, of rights, benefits and
advantages assigned pursuant hereto.) The provisions of this
paragraph may be relied upon by any such assignee as a con-

tinuing offler by the lLessee to waive any remedies which it
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might otherwise possess for the enforcement of any and all
such obligations of the Lesso} as against such assignee, which
offer shall be conclusively presumed for all purposes to be
accepted by the assignee by payment to the Lessor of the considera-
tion for the aséignment of any of the Lessor's rights hereunder,

12. Assignments by the Lessee. The Lessee will not

sell, assign, transfer or otherwise dispose of its rights under
this Agreement nor transfer possession of said Cars to any other
firm, person or corporation (except as herein otherwise pro-
vided) without first obtaining the written consent of the Lessor
to such sale, assignment or transfer.

13. Recording. Lessee will, at its expense, upon
execution and delivery of this Agreement cause the same to be
duly filed and recorded with the Interstate Commerce Commission
in accordance with Section 20c of the Interstate Commerce Act,
as amended, and wherever else reguired in order to publish
notice of and to protect the title of Lessor to the Cars.

14. Agreement of Lessee to Purchase. Lessee will

purchase on October 21, 1970 all such Cars delivered hereunder

on or before that date for which payment has not been theretofore
made to Lessor. The base purchase price for each of the Cars is
set forth in the Specifications. Title to the Cars shall vest
in any purchaser thereof upon such purchase and payment therefor,
and delivery shall be deemed to be effected at such points as the
Cars shall be at such time.

Lessor agrees that upon full payment >f all payments
reouired to be made by or in behalf of Lessee under this Agree-
ment, Lessor shall thereupon execute and deliver a Bill of Ssle
to Lessee or such other party as may be designated in writing by

Lessee, transferring title to the Cars, and warranting that at the




time of delivery hereunder Lessor had legal title to such Cars,
free from all claims, liens, security interests, and other
encumbrances of any nature except as created by this Agreement,.
In the event Lessor makes no assignment of its rights under this
Agreement, counsel for Lessor shall provide counsel for Lessee
an opinion of counsel to that effect.

The base purchase price in each case is subject to
increase or decrease in accordance with the Specifications.

In the event of any change or modification hereafter made
in the Specifications by agreement between the Lessor and the
Lessee, the amount by which such change or modification increases
or decreases the cost of the Cars shall be added to, or subtracted
from, as the case may be, the base purchase price of the Cars.

The term "purchase price" as used herein shall mean the
base purchase price increased or decreased pursuant to the two
preceding paragraphs.

15. Default. In the event of any failure at any time
on the part of the Lessee to comply with any of the terms and con-
ditions contained in Article 1 through 13 herecf, the Lessee, at the
election of the Lessor, which election shall be evidenced by notice
thereof in writing given by the Lessor to the lessee, shall be obli-
gated to purchase and pay for all of the Cars subject to this
Agreement within five (5) days after the receipt of such notice
(unless within such five-day period such default shall have been
cured) in accordance with all the terms and corditions contained
in this Agreement with respect to purchase of the Cars cther than
the date for purchase set forth in Article 14 hereof.

In the event of any default by the Lessee in respect
of any of its obligations under the terms of this Agreement,
the term of this Agreement shall immediately cease and terminate

and the Lessor may, without any notice or demand, take or cause
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to be taken immediate possession of the Cars, and, in such
event, all the Lessee's rights in the Cars will thereupon
terminate; provided, however, that such retaking shall not

be deemed a waiver of the Lessor's right to receive the full
purchase price of the Cars or of any other rights or remedies
conferred upon the Lessor by this Agreement or by law, and
provided, further, that in the event of such retaking and
thereafter of the payment by Lessee of the purchase price,
together with a sum equivalent to the costs and expenses,
including attorneys' fees, incurred by the Lessor in such
retaking, and the making good of all defaults hereunder,

the Lessor at the time of such payment shall deliver the

Cars to the Lessee in the condition they were in when retaken and
by eppropriate instrument or instruments transfer to the Lessee
title to and property in the Cars free and clear of all liens
and encumbrances., In the event that the payment of the full
purchase price is not made by the Lessee to the Lessor within
ten days after the date when payment is due, the Lessor, ét
its option, may within a reasonable time thereafter, sell the
Cars, in which event the Lessee's rights in the Cars shall
cease and terminate and its obligations to pay to the Lessor
the full amount of the purchase price, plus a sum equivalent
to the costs and expenses incurred by the Lessor in retaking
the Cars, shall be reduced by an amount equal to the net

proceeds of sale of the Cars. As used in this Article 15, the
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term "purchase price" includes the rent payable pursuant
to Article 1, hereof.

16. Payments by Lessee. All payments to Lessor

provided for in this Agreement shall be made ir federal funds
to the credit of the account of Lessor as designated in writing
by Lessor.

17. Survival of Guarantees, Warranties and Indemnities.

The warranties and indemnities provided for in Articles 7, 9, O

and 10, hereof (except as may be otherwise specified therein;
shall survive the termination of this Agreement and the full
payment of the purchase price by the Lessee,

18, Extension Not a Waiver. Any extension of time

granted by the Lessor to the Lessee for the payment of any sum
due under this Agreement, or for the performance of any other
obligation hereunder, shall not be deemed a walver of any of
the rights and remedies of the Lessor hereunder or otherwisc
existing.

19, DNotice. Any notice nereunder to the Lessee shall
be deemed to be properly served 1f delivered or mailed to the
Lessee at 210 North 13th St., St. Louis, Missouri, 563103,
or at such other address as may have been furniched in writing
to the Lessor by the Lessee, Any notice to Lessor shall bhe
deemed to be properly served 1 delivered or mailed to Manager

of Seles, Railroad Products, Bethlehem Steel Corporation,

Bethlehem, Pennsylvania 18016, or at such other address as may
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have been furnished in writing to the Lessee by Lessor.

Any notice hereunder to any assignee of Lessor or of the
Lessee shall be deemed to be properly served 1if delivered or
mailed to such assignee at such address as may have been
furnished in writing to the Lessor or the Lessee, as the case
may be, by such assignee,

20. Execution of Counterparts. This Agreement may

be simultaneously executed in several counterperts, each of
which so executed shall be deemed to be an original, and such
counterparts together will constitute but one end the same
agreement, which will be sufficiently evidencec by any such
original counterpart,. |

21. Article Headings. All article headings are

inserted for convenience only and will not affect any con-
struction or interpretation of this agreement.

22. Modification of Agreement. No veriation or

modification of this Agreement and no waiver of any of its
provisions or conditions will be valid unless in writing and
signed by the duly authorized officers of the ILessor and the

Lessee,

IN WITNESS WHEREOF, the parties hereto have caused

this Agreement to be executed by their respective officers

thereto duly authorized, and their respective corporate
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segls affixed hereto,

BETHLEHEM STEEL CCRIPORATION,
/Zf149~”4k“‘ éz;aﬂ«* éi_b’?

! Vice President
- ».,f‘ L /
T NN {/{/’ A5 ’“‘/‘LI"/‘/

i

Assistant Secreta”y‘

ATTEST:

MISSOURT PACIIC RATLROAD COMPANY,

By

Vice T; si
ATTEST: | 7
C‘ 2: [ JOociecerep

scecretary
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COMMONWEALTH OF PENNSYLVANIA
55,
COUNTY OF NORTHAMPTON

On this {7i day of September, 1970, before
me personally appeared, FRANCIS VAN NUYS s
to me personally known, who being by me duly sworn, says
that he is a Vice President of Bethlehem Steel Corporation,
that the seal affixed to the foregoing instrument is the
corporate seal of said corporation, that said ‘nstrument
was signed and sealed on behalf of said corporation by
authority of its Board of Directors and he acknowledged
that the execution of the foregoing instrument was the
free act and deed of said corporation.

Z;.s;f,,(‘__k_j\@ J ‘L‘r“i v /é..//’

NOTA]RY PUBLIC

My Cormmission Expires

STATE OF MISSOURT City of Bethlehem

Northampton County

CITY OF ST. TOUTS Octuber 13,1970

On this Z/e”day of September, 1970, before me
personally appeared, J. H. LLOYD , Lo me
personally known, who being by me duly sworn, says that
he is a Vice President of Missouri Pacific Railroad
Company, that the seal affixed to the foregoing instrument
is the corporate seal of said corporation, tha: saild
instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors and he
acknowledged that the execution of the foregoing instrument
was the free act and deed of said corporation.

Wit

My Commission Expires May 30, 1972




CERTIFICATE OF ACCEPTANCE

T0: BETHLEHEM STEEL CORPORATION

I, a duly appointed inspector and authorized

- representative of Missouri Pacific Railroad Company ("Lessee'),
for the purpose of the Railroad Equipment Lease Agreement
‘dated as of September 1, 1970, between you and the Lessee,

do hereby certify that I have inspected, received, approved

and accepted delivery on behalf of the Lessee under said
Agreement of the following units of railroad eculipment:

Type of Cars: 89'4" Flush Deck Flat Cars,
70 Ton Capacity

Place Accepted: Johnstown, Pennsylvania
Date Accepted:
Number of Units:

Numbered:

I do further certify that the foregoing cars are in
good order and condition and conform to the specifications
applicable thereto, and to all applicable Interstate Commerce
Commission requirements and specifications and to all standards
to the Association of American Railroads.

Inspector and Authorized
Representative ol Lessee
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